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RESOLUTION 
 
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO: 
 
 THAT the City Manager, or designee, is authorized to sign the First Amendment to the 
Standard Form of Agreement by and between the City of El Paso and Jordan Foster Construction, 
LLC (“Design-Builder”) for the project known as 2024-0272R Advanced Manufacturing District, 
to accept and incorporate the Design-Builder’s Mobilization and Sitework Phases for the project 
in the amount of Forty-Nine Thousand One Hundred Eighty-Eight and 00/100 dollars 
($49,188.00); and  
 

That the City Manager, or designee, be authorized to approve contract changes which are 
necessary for proper execution of the work and carrying out the intent of the project, which are in 
accordance with applicable law and do not make changes to the prices and are within the 
appropriate budget; and 

That the City Manager be authorized to establish the funding sources and make any 
necessary budget transfers and execute any and all documents necessary for execution of this 
agreement. 

 
APPROVED this ___day of ____________, 2025. 

 
 
       CITY OF EL PASO: 
 
 

      ____________________________ 
      Renard U. Johnson  

Mayor 
ATTEST:        
 
__________________________________       
Laura D. Prine 
City Clerk 

 
  

APPROVED AS TO FORM:   APPROVED AS TO CONTENT: 
 
__________________________________   __________________________________    
Ignacio Troncoso     Yvette M. Hernandez 
Assistant City Attorney    City Engineer 
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FIRST AMENDMENT 
TO THE STANDARD FORM OF AGREEMENT 
BETWEEN OWNER AND DESIGN-BUILDER 

 
This First Amendment to the Standard Form of Agreement between Owner and Design-

Builder (the “Amendment”) is entered into by and between the City of El Paso (the “City” or 
“Owner”) and Jordan Foster Construction, LLC. (“Design-Builder”) for the construction of 2024-
0272R Advanced Manufacturing District. This Amendment amends the one certain Standard Form 
of Agreement Between the Owner and Design-Builder (the “Agreement”) entered into by and 
between the City and Jordan Foster Construction, LLC, dated January 22, 2025, and incorporates 
additional work for the Design-Builder’s Mobilization and Sitework phases of pre-construction 
and construction as set forth below:  
 

RECITALS 
 

WHEREAS, the City and Design-Builder entered into the Agreement dated as of January 
22, 2025, for the construction of the 2024-0272R Advanced Manufacturing District; and  
 

WHEREAS, unless clearly provided otherwise herein, all terms and phrases used herein 
shall have the same meaning as the terms and phrases used in the Agreement; and  
 

WHEREAS, Section 1.01G of the Agreement contemplates the City’s design and 
construction milestones; and  
 

WHEREAS, the City and Design-Builder wish to incorporate additional work for the 
addition of Mobilization and Sitework phases to the design and construction milestones; and 

 
WHEREAS, the City and Design-Builder wish to incorporate the U.S. Department of 

Commerce Economic Development Administration Standard Terms and Conditions for 
Construction Projects (“EDA Terms”) into the Agreement. 
 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the City and Design-Builder agree to modify and amend the Agreement as follows:  

 
The City hereby accepts the Design-Builder’s Estimate submitted by Design-Builder, dated 

May 8, 2025, a true and complete copy of which is attached hereto and incorporated herein by 
reference, marked as Exhibit “A”.  
 

1. Design-Builder’s Estimate for the Cost of the Work is Forty-Nine Thousand One 
Hundred Eighty-Eight and 00/100 dollars ($49,188.00) subject to additions and 
deductions by Change Order as provided in the Contract Documents.  

 
2. Design-Builder accepts the addition of the EDA Terms into the Agreement, a true and 

complete copy of which is attached hereto and incorporated herein by reference, 
marked as Exhibit “B”. 
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3.  Except as modified herein, the terms and conditions of the Agreement remain 

unchanged. In the event of a conflict between the terms of this Amendment and those 
of the Agreement, the City and Design-Builder agree that the terms of this Amendment 
shall take precedence.  

 
IN WITNESS WHEREOF, the parties have executed this Amendment to be effective as of 

the ____ day of June, 2025.  
 
 
       CITY OF EL PASO: 
 
 

      ____________________________ 
      Dionne Mack  

City Manager 
 
  

APPROVED AS TO FORM:   APPROVED AS TO CONTENT: 
 
 
__________________________________   __________________________________    
Ignacio Troncoso     Yvette M. Hernandez 
Assistant City Attorney    City Engineer 
 
 
 
 

ACKNOWLEDGMENT 
THE STATE OF TEXAS ) 

) 
COUNTY OF EL PASO ) 
 

This instrument was acknowledged before me on this   day of  , 2025 by 
Dionne Mack as City Manager of the City of El Paso, Texas. 
 

___________________________ 
Notary Public, State of Texas 

 
My Commission Expires: 
______________________  
 
 
 

(Signatures continue on the following page) 
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       DESIGN-BUILDER:  
       JORDAN FOSTER CONSTRUCTION, 

LLC  
 
By: ______________________________  

       Name: ____________________________  
       Title: _____________________________  
 
 
 

ACKNOWLEDGMENT 
THE STATE OF TEXAS ) 

) 
COUNTY OF EL PASO ) 
 

This instrument was acknowledged before me on this   day of  , 20___ by 
____________, its ____________ of ____________ (Design-Builder). 
 

___________________________ 
Notary Public, State of Texas 

 
My Commission Expires: 
______________________  
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Exhibit “A” – Design-Builder’s Estimate 
 

  



Page 1
5/8/2025 1:29 PM

Jordan Foster Construction LLC Standard Estimate Report
City of El Paso- Advanced Manufacturing District - PKG 1

City of El Paso - El Paso International Airport
Advanced Manufacturing District - Package 1 

PRELIMINARY ESTIMATE - MAY 8TH, 2025

Project name

Document

City of El Paso- Advanced Manufacturing District - PKG 1

City of El Paso AMD PKG 1

Estimator EP Estimating/RIG

Job size 1 LSUM

Project Warehouse

Notes

Report format Sorted by 'Group phase/Phase' 
'Detail' summary
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Jordan Foster Construction LLC Standard Estimate Report
City of El Paso- Advanced Manufacturing District - PKG 1

312316

Item Description Takeoff Qty
Total

Unit Cost Amount

010000 General Requirements

015230 Project Sign
1 Mobilization Signs, Posts and Installation

Project Sign
2.00 each 2,000.00 /each 4,000

4,000

015714 Temporary Fencing
1 Temporary Fencing

Temporary Fencing
1.00 lsum 14,200.00 /lsum 14,200

14,200

310000

General Requirements

Sitework

18,200

Excavation
10 Grading of property

Excavation

Sitework

1.00 lsum 20,000.00 /lsum 20,000
20,000

20,000

Estimate Totals

Description Amount Totals Rate
Labor 2,000

Material
Subcontract 36,200

Equipment
Other

38,200 38,200
General Conditions 5,000

5,000 43,200
Umbrella / Gen. Liability 615 1.250 %
Builders Risk Insurance 123 0.250 %

Payroll Taxes and Insurance 640 32.000 %
1,378 44,578

P&P Bond 2,268 4.610 %
2,268 46,846

Fee 2,342 5.000 %
2,342 49,188

Total 49,188



O JORDAN 
FOSTER 
CONSTRUCTION

7700 C.F. Jordan Drive
El Paso, TX 79912
P: 915.877.3333
F: 915.877.3999

A Foundation of Excellence..

Early Package #1 – Scope Summary
Date: May 8, 2025

Project: Advanced Manufacturing District
Owner: City of El Paso
Architect: Mijares-Mora Architects

1) Mobilizationa. Includes clear/grub & grading of an area approximately 150’ x 100’ to later be used as a construction staging area. This area can also be used for the ground breaking ceremony.b. Includes clear/grub & grading of two (2) areas (locations TBD) for construction signs. Owner to advise.
2) Construction Signsa. Includes material and installation for two (2) construction signs per approved submittal.
3) Temporary Chain Link Fencinga. Includes 3,220 LF of fence panels along two sides of the site and tying into the existing chain link fencing along Global Reach Dr. as well as George Perry Blvd. (site plan attached). Fencing will be secured with t-posts.

May 8, 2025 1
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Exhibit “B” – EDA Terms 
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U.S. DEPARTMENT OF COMMERCE 
ECONOMIC DEVELOPMENT ADMINISTRATION 

 
STANDARD TERMS AND CONDITIONS FOR CONSTRUCTION PROJECTS 

 
Title II of the Public Works and Economic Development Act of 1965 

 
Public Works and Economic Development Facilities 

and 
Economic Adjustment Assistance Construction Components 

 
 
 
 
 
 
 
   

 
 
 
 
 
 

March 22, 2021 
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PART I: 
GENERAL PROVISIONS 

 
A. Construction Award Purpose 

This financial assistance award (the Award), executed by the Economic Development 
Administration (EDA) and the recipient (Recipient or non-Federal entity), is awarded for the purpose 
of carrying out the design, engineering, or construction of certain physical infrastructure as 
specifically set forth in the Award’s scope of work.  

B. Authorities 
1. In General 

Recipient must administer this Award in conformance with the terms of the Award, including 
any properly executed amendment thereto, the EDA-approved budget and scope of work, these 
EDA Standard Terms and Conditions for Construction Projects (EDA Construction STCs) and 
the Department of Commerce (DOC) Financial Assistance Standard Terms and Conditions 
(DOC Standard Terms and Conditions), as well as any specific award conditions; relevant 
policies issued by EDA; applicable Federal statutes, regulations, and Executive Orders; and the 
provisions of the Office of Management and Budget (OMB) Uniform Administrative 
Requirements, Cost Principles, and Audit Requirements for Federal Awards codified at 
2 CFR part 200 (OMB Uniform Guidance). 

 
2. PWEDA 

The Public Works and Economic Development program is authorized under section 201 and the 
Economic Adjustment Assistance program is authorized under section 209 of PWEDA 
(42 U.S.C. §§ 3141 and 3149, respectively). 

  
3. EDA Regulations 

The regulations implementing PWEDA are contained in chapter III of title 13 of the Code of 
Federal Regulations (CFR), and apply in full to this Award. The regulations specific to EDA 
construction projects can be found at 13 CFR parts 305 and 314, and subpart A to part 307. 

 
4. Conflicts Among Authorities  

Any inconsistency or conflict among the authorities governing the Recipient’s administration of 
this Award will be resolved in the following order of precedence: Federal laws and regulations 
(including the OMB Uniform Guidance), applicable notices published in the Federal Register, 
Executive Orders, OMB circulars, these EDA Construction STCs, specific award conditions, and 
any written policy guidance issued by EDA. However, a specific award condition may amend or 
take precedence over a provision of these EDA Construction STCs on a case-by-case basis, when 
warranted by the specific circumstances of the Award. In the event of a conflict between Parts I 
or II of these EDA Construction STCs and Part III, which incorporates the DOC Standard Terms 
and Conditions, Parts I and II will control. 
 

C. Updates to Authorities 
1. Updates to Regulations and Requirements 

The DOC, EDA, or OMB may issue changes from time to time to the regulations and other 
policies and requirements that apply to this Award. Such changes may upon occasion increase 
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administrative or programmatic flexibility in administering this Award in a manner that is 
mutually beneficial to EDA and the Recipient. In addition, if required by law, these changes may 
impose new requirements. The implementation of any such regulatory, administrative, or 
programmatic change in administering this Award requires EDA’s prior written approval. 

 
2. Applicability to the Award 

These EDA Construction STCs apply to the Award as of the Federal award date, as defined at 
2 CFR § 200.1, or, if attached to the Award by amendment, as of the effective date of such 
amendment. 

 
D. Variances 

EDA’s policy is to administer all awards uniformly; however, there may be special circumstances 
that warrant a variance. To accommodate these circumstances and to encourage innovative and 
creative ways to address economic development problems, EDA will consider requests for variances 
to the procedures set out in these EDA Construction STCs if they do not conflict with applicable 
Federal statutory and regulatory requirements, are consistent with the goals of EDA’s programs, and 
make sound economic and financial sense. Any approved variance will be implemented through a 
specific award condition incorporated under the Award.  

 
E. Recipient as Trustee 

The Recipient holds grant funds and any property acquired or improved with EDA assistance in trust 
for the public purposes of an Award. The Recipient’s obligation to the Federal Government 
continues for the estimated useful life of the Project, as determined by EDA, during which EDA 
retains an undivided equitable reversionary interest (the Federal Interest) in property acquired or 
improved, in whole or in part, with EDA investment assistance. See 13 CFR § 314.2 
(“Federal Interest”). 

 
If EDA determines that the Recipient fails or has failed to meet this obligation, EDA may exercise 
any rights or remedies with respect to its Federal Interest in the Project. However, EDA’s 
forbearance in exercising any right or remedy in connection with the Federal Interest does not 
constitute a waiver thereof. 
 

F. Additional Funding 
EDA has no obligation to provide any additional funding in connection with the Award. Any change 
to the Award to increase funding or to extend the period of performance is at the discretion of EDA, 
subject to the availability of funds, via an amendment executed by the Grants Officer. 

 
G. Definitions 

Capitalized terms and acronyms used but not otherwise defined in these EDA Construction STCs 
have the meaning ascribed to them at 13 CFR §§ 300.3, 302.20, 307.8, and 314.1, and subpart A to 
2 CFR part 200.   

 
H. Reaffirmation of Application and Award Acceptance 

By accepting this Award, the Recipient’s authorized representative hereby reaffirms and states that: 
 

1. All data in the Application were true and correct when the Application was submitted and remain 
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true and correct as of the date of this Award; 
2. The Application was, as of the date of submission and the date of this Award, duly authorized as 

required by local law by the governing body of the Recipient; and  
3. The Recipient has read, understood, and will comply with all terms of this Award, including the 

assurances and certifications submitted as part of the Application (including assurances 
submitted through the System for Award Management (SAM.gov)). 

 
Acceptance of the Award is established by any action on the part of the Recipient indicating an 
intent to accept the Award, including by signing the Financial Assistance Award (Form CD-450) 
(either via a “wet” signature or electronically) or by requesting any disbursement of Award funds. 
“Application” means all forms, documentation, and any information submitted to EDA as part and in 
furtherance of a request for an Award and includes submissions made in response to any request by 
EDA after submission of the initial Application. 
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PART II: 
SPECIAL REQUIREMENTS FOR EDA CONSTRUCTION PROJECTS 

 
A. Financial Requirements 

1. Financial Reports 
a. During the period of performance, the Recipient must submit financial reports as follows, 

unless otherwise specified in a specific award condition. 
 

i. Reports on Award reimbursements. In accordance with 2 CFR § 200.328 (“Financial 
reporting”), the Recipient must submit a “Federal Financial Report” (Form SF-425 or any 
successor form) on a semi-annual basis for the periods ending March 31 and September 
30, or any portion thereof, unless otherwise specified in a specific award condition. 
Reports are due no later than 30 calendar days following the end of each reporting period, 
and instructions for completing and submitting Form SF-425 will be discussed during the 
Project kick-off meeting. Recipients may contact their EDA Project Officer with 
questions on how to complete or submit the report, if necessary, but they must submit 
reports on time and are encouraged to pose such questions sufficiently before the 
deadline to allow for complete, accurate, and timely submission of required reports. 

 
ii. Reports on Award advances. While EDA generally does not advance funds, when the 

agency does so, the Recipient must submit Form SF-425 within 15 business days 
following the end of each quarter for an award where the Federal share of costs is under 
$1 million. In accordance with 2 CFR § 200.328, because of increased risk and the need 
to ensure the appropriate use of Federal funds, where EDA advances funds under an 
award where the Federal share of costs is $1 million or more the Recipient must submit 
Form SF-425 within 15 business days following the end of each month, or as otherwise 
specified in a specific award condition. 

 
b. The Recipient must submit a final Form SF-425 no later than 120 calendar days after the end 

date of the period of performance. See also Part II, section B.16.c “Final reporting deadline” 
of these EDA Construction STCs. 

 
c. Noncompliance with the financial reporting requirements may result in appropriate 

enforcement action under this Award, including but not limited to suspension of Award 
payments, disallowance of costs or termination of an award. A Recipient’s non-compliance 
with financial reporting requirements will also be taken into account in EDA’s consideration 
of any future applications for EDA financial assistance (see 2 CFR § 200.206(b)(2)(iii) and 
section A.06 (Unsatisfactory Performance or Non-Compliance with Award Provisions) of the 
DOC Standard Terms and Conditions, which are incorporated in Part III of these 
EDA Construction STCs). 

 
d. Financial reports should be submitted to the Project Officer in electronic format, unless 

otherwise specified in the specific award conditions. 
 

2. Disbursements 
a. Method of payment. The Grants Officer determines the appropriate method of payment. 
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Unless otherwise specified in a specific award condition, the method of payment under this 
Award will be reimbursement. Payments will be made through electronic funds transfers 
directly to the Recipient’s bank account and in accordance with the requirements of the Debt 
Collection Improvement Act of 1996 (31 U.S.C. § 3720B et seq.). The Award number must 
be included on all payment-related correspondence, information, and forms. 

 
b. Disbursement requests. The Recipient must use Form SF-271, “Outlay Report and Request 

for Reimbursement for Construction Programs,” to request reimbursement under the Award. 
Substantiating invoices and/or vouchers also must be provided. Each request for the 
disbursement of funds must be made to the Project Officer. Form SF-271 can be downloaded 
from the Grants.gov post-award reporting forms website at 
https://www.grants.gov/web/grants/forms/post-award-reporting-forms.html. 

 
i. Initial disbursement request. For the initial disbursement only, the Recipient must 

complete and submit Form SF-3881, “ACH Vendor/Miscellaneous Payment Enrollment 
Form,” along with Form SF-271, to the Project Officer. 

 
ii. Interim disbursement requests. All requests for interim disbursement must be submitted 

using Form SF-271 and include substantiating invoices and/or vouchers. 
 
iii. Final disbursement request. See Part II, section B.16 “Project Closeout Procedures” of 

these EDA Construction STCs. 
 

3. Federal and Non-Federal Cost Sharing 
 

a. For purposes of this Award, the Federal share is the amount of EDA funds invested under the 
Award, while the non-Federal share, or “Matching Share,” means non-EDA funds and any 
in-kind contributions that are approved by EDA and provided by the Recipient or by third 
parties as a condition of the Award.  

 
b. By accepting the Award, the Recipient certifies that the Matching Share of Project costs is 

committed to the Project, available as needed, and not conditioned or encumbered in any way 
that precludes its use consistent with the requirements of the Award. See 13 CFR § 301.5 
(“Matching share requirements”). 

 
c. In the case of an overrun at the construction bid opening, the Recipient may augment the 

Matching Share by an amount sufficient to cover the excess cost. The Recipient must furnish 
a letter to EDA identifying the source of the additional funds and confirming that all 
Matching Share meets the requirements of 13 CFR § 301.5. See 13 CFR § 305.10 
(“Bid underrun and overrun”).   

 
4. Budget Revisions and Transfer of Funds 

a. Approved budget plan; notification of deviations. The EDA-approved budget set forth in the 
specific award conditions or otherwise incorporated under the Award is the budget plan for 
the Project. The Recipient must notify EDA of deviations from the budget in accordance with 
2 CFR § 200.308 (“Revision of budget and program plans”). If prior written approval is not 
required under 2 CFR § 200.308, the Recipient may request the Grants Officer’s review of 

https://www.grants.gov/web/grants/forms/post-award-reporting-forms.html
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and guidance on proposed revisions to the budget. 
 
b. Requesting budget revisions. Requests for budget revisions to the EDA-approved budget must 

be submitted through the Project Officer to the Grants Officer, who will make the final 
determination on such requests and notify the Recipient in writing. 

 
c. Budget revisions that require an amendment. In accordance with 2 CFR § 200.308(f) and (h), 

an amendment executed by the Grants Officer are required for budget revisions when: 
 

i. The revision results from changes in the scope or the objective of the Project; 
ii. The need arises for additional EDA funds to complete the Project; 
iii. The Federal share exceeds the simplified acquisition threshold (currently set at 

$250,000) and the cumulative amount of transfers among direct cost categories exceeds 
or is expected to exceed 10 percent of the total budget as last approved by EDA; and 

iv. A revision is desired that involves specific costs for which prior written approval 
requirements may be imposed consistent with applicable cost principles listed in subpart E 
of 2 CFR part 200 (“Cost Principles”). 

d. Prior approval for transfers between construction and non-construction items. When an 
Award supports both construction and non-construction work, the Recipient must obtain 
prior written approval from the Grants Officer before making any fund or budget transfer 
from non-construction to construction or vice versa. See 2 CFR § 200.308(h)(5). 

e. Project underrun amounts. Underrun amounts will be transferred to the contingencies line 
item. Contingency funds are to be used to address situations resulting from unknown 
conditions and changes required for the fulfillment of authorized activities under this Award. 
EDA may approve the use of underrun funds to increase the Federal share of the Project or 
further improve the Project, as long as EDA determines that the use is consistent with the 
original purpose of the Award. See 13 CFR § 308.1 (“Use of funds in projects constructed 
under projected cost”). 

f. Additional EDA funding in case of Project overrun amounts. In accepting this Award, the 
Recipient agrees to fund any overrun amounts from non-Federal sources, or if the Recipient is 
unable or unwilling to do so, to request termination of the Award. Additional EDA assistance 
for the Project is at the discretion of EDA and may not be approved. 

 
5. Indirect Costs and Facilities and Administrative Costs 

a. Indirect costs, or facilities and administrative (F&A) costs for educational institutions, are 
generally not applicable under this Award. See the definition of “indirect (facilities and 
administrative) (F&A)) costs” at 2 CFR § 200.1.   

 
b. When indirect costs are applicable, they will not be allowable charges against the Award 

unless approved under the Award and specifically included as a line item in the Award’s 
approved budget. See section B.06 of the DOC Standard Terms and Conditions (“Indirect or 
Facilities and Administrative Costs”), which are incorporated into these EDA Construction 
STCs in Part III. 
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6. Incurring Costs Prior to Award 
Project activities, including the procurement of good and services, which may include 
construction activities, carried out prior to EDA’s approval of this Award are done at the sole risk 
of the Recipient and at the risk of not being reimbursed by EDA. Such activity may result in the 
rejection of the Application, the disallowance of costs, or other adverse consequences as a result 
of noncompliance with EDA or Federal requirements, including but not limited to procurement 
requirements, civil rights requirements, Federal labor standards, or environmental and historic 
preservation requirements. The Grants Officer must authorize pre-award costs and activities in 
writing, and such costs must also be allowable under relevant Federal cost principles and the 
specific Award terms and be included in the EDA-approved budget. Pre-award costs not included 
in the authorized budget are not allowable and will not be reimbursed. See 13 CFR § 302.8 
(“Pre-approval Investment Assistance costs”). 

 
7. Program Income  

For Projects that generate revenue (e.g., rent for buildings or real property constructed or 
improved with EDA funds, rent or fees charged for use of equipment purchased with EDA funds, 
fees charged by the Recipient or a third party in connection with Project operations, etc.), the 
Recipient agrees, for the estimated useful life of the EDA-assisted facility or equipment, to use 
income generated from the facility or equipment, in the following order of priority unless 
modified by a specific award condition: 

 
a. Administration, operation, maintenance, and repair of Project facilities in a manner consistent 

with good property management practice and in accordance with established building codes. 
This includes, where applicable, repayment of indebtedness resulting from any 
EDA-approved encumbrance (e.g., approved mortgage) on the EDA-assisted facility. In the 
case of equipment, administration, operation, maintenance, and repair of the equipment, or 
the facility in which the equipment is located as required to maintain and operate the 
equipment, for the equipment’s estimated useful life. 

 
b. Economic development activities that are authorized for support by EDA, provided such 

activities meet the economic development purposes of PWEDA and are located within the 
designated Project region. 

 
c. Any program income in excess of paragraphs a. and b. of this section that is generated during 

the period of performance must be deducted from total allowable Project costs in accordance 
with 2 CFR § 200.307(e)(1). See also 2 CFR § 200.307 (“Program income”). 

 
8. Information on Recipient integrity. The Recipient agrees to provide EDA with information 

and documentation necessary for EDA to conduct due diligence to ensure the financial integrity 
and responsibility of the Recipient and key individuals associated with the Recipient in the 
management or administration of this Award. 
 

B. Programmatic Requirements 
1. Project Progress and Performance Reporting 

a. Project progress reports must be submitted in accordance with the procedures set out in 
2 CFR § 200.329 (“Monitoring and reporting program performance”), as applicable, and as 
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indicated below. Failure to submit required reports in a complete, accurate, and timely manner 
may result in the withholding of payments under this Award; deferral of processing of new 
awards, amendments, or supplemental funding; or other appropriate enforcement action. 
See 13 CFR § 302.18 (“Post-approval requirements”) and section A.06 (Unsatisfactory 
Performance or Non-Compliance with Award Provisions) of the DOC Standard Terms and 
Conditions, which are incorporated in Part III of these EDA Construction STCs. 

 
b. Unless otherwise specified in a specific award condition, the Project progress report must 

contain the following information for each Project program, function, or activity: 
 

i. A comparison of planned and actual accomplishments according to the timetable or list of 
Project objectives in this Award; 

ii. An explanation of any delays or failures to meet the Project timetable or Project goals; and 
iii. Any other pertinent information including, when appropriate, analysis and explanation of 

cost overruns or high unit costs. 
Project progress reports must be submitted for each calendar quarter to the Project Officer. 
Each Project progress report must be submitted in accordance with the deadlines outlined in 
the specific award conditions, or, when not otherwise specified, Project progress reports will 
be due on a quarterly basis not later than January 31, April 30, July 31, and October 31 for 
the immediately previous quarter. The final Project progress report must be submitted to EDA 
no later than 120 calendar days after the end date of the period of performance. See Part II, 
section B.16.c “Project Closeout Procedures” of these EDA Construction STCs for more 
information on Project Closeout.  

c. The Recipient must submit quarterly Project progress reports to the EDA Project Officer 
electronically unless otherwise specified in the specific award conditions. 

 
2. Time Extensions 

a. Unless otherwise authorized by a specific award condition, any extension of the period of 
performance can only be authorized by the Grants Officer in writing. 

 
b. The Recipient is responsible for implementing the Project in accordance with the 

development time schedule contained in this Award. As soon as the Recipient becomes aware 
that it may not be possible to meet the development time schedule, the Recipient must notify 
the Grants Officer. The Recipient’s notice to EDA must contain the following: 

 
i. An explanation of the Recipient’s inability to complete work by the specified date (e.g., a 

lengthy period of unusual weather delayed the contractor’s ability to excavate the site, 
major re-engineering required in order to obtain State or Federal approvals, unplanned 
environmental mitigation required); 

ii. A statement describing any other contemplated changes to the Project; 
iii. Documentation that demonstrates there is still a bona fide need for the Project; and 
iv. A statement that no further delay is anticipated and that the Project can be completed 

within the revised time schedule. 
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EDA reserves the right to withhold disbursements while the Recipient is not in compliance with 
the time schedule and to suspend or terminate this Award if the Recipient fails to proceed with 
reasonable diligence to accomplish the Project as intended. 

3. Interim Reporting of Significant Project Developments 
The Recipient must promptly report any event that may have a significant impact upon the 
Project, including delays or adverse conditions that may materially affect the ability of the 
Recipient to attain Project objectives within established time periods or meet the development 
time schedule without waiting for the next quarterly progress report. The Recipient should report 
such events to the Project Officer in the most time-expedient way possible and then, if the initial 
report was not in writing, report the event to the Project Officer in writing. Such a report must 
include a statement of the event or issue, a statement of the course of action taken or 
contemplated to resolve the matter, and any Federal assistance needed to resolve the situation. If 
budget changes are required, the Recipient must submit a written budget revision request. 
See 2 CFR § 200.329(e) (“Monitoring and reporting program performance”) and Part II, 
section A.4. “Budget Revisions and Transfers of Funds” of these EDA Construction STCs. 

4. Programmatic Changes 
a. In accordance with 2 CFR § 200.308 (“Revision of budget and program plans”), the Recipient 

must submit a written request for any proposed programmatic changes, including all changes 
to the scope of the Award, to the Project Officer. See Part II, section A.4 “Budget Revisions 
and Transfers of Funds” of these EDA Construction STCs for budget revisions that may 
require the prior written approval of EDA. In these cases, the Project Officer will forward the 
request to the Grants Officer, who makes the final decision on approving the request. In 
addition, the Recipient must request prior written approvals for certain items of cost in 
accordance with 2 CFR § 200.407 (“Prior written approval (prior approval)”). 

 
b. Any changes made to the Project without EDA’s approval are made at the Recipient’s own 

risk, and may result in disallowance of costs, suspension, termination, or other EDA action 
with respect to the Award. See 13 CFR § 302.7(b) (“Amendments and changes”). 

 
c. Contract Change Orders. After construction contracts for the Project have been executed, it 

may become necessary to alter them through a formal contract change order that must be 
issued by the Recipient and accepted by the contractor. All contract change orders must be 
reviewed by EDA, even if EDA is not participating in the cost of the change order or the 
contract price is to be reduced. Work on the Project may continue pending EDA review and 
approval of the change order, but all such work will be at the Recipient’s risk as to whether 
the cost of the work is eligible for EDA reimbursement. See 13 CFR § 305.13 (“Contract 
change orders”). 

 
5. Government Performance and Results Act 

In addition to quarterly Project progress reports, EDA may require the Recipient to report on 
Project performance beyond the end date of the period of performance for Government 
Performance and Results Act (GPRA) or other purposes. In no case will the Recipient be required 
to submit any GPRA report more than ten years after the date of Award closeout. Data used by the 
Recipient in preparing reports must be accurate and, whenever possible, from independent 
sources. See 13 CFR § 302.16 (“Accountability”). 
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6. Beneficiary Compliance 

In the event a beneficiary of the Project fails to comply in any manner with certifications, 
assurances, or agreements that such beneficiary has entered into in accordance with EDA’s 
requirements, the Recipient will reimburse EDA the Award amount or an amount to be 
determined by the EDA pursuant to 13 CFR §§ 314.4 (“Unauthorized use of property”) and 
314.5 (“Federal share”). When EDA determines that the failure of a beneficiary to comply with 
EDA requirements affects a portion of the property benefited by the Award, the Recipient will 
reimburse EDA proportionately. 

 
7. Hold Harmless 

To the maximum extent permitted by law, the Recipient agrees to indemnify and hold the 
United States harmless from and against all liabilities that the United States may incur due to the 
actions or omissions of the Recipient, including to the extent that such liabilities are incurred 
because of toxic or hazardous contamination or groundwater, surface water, soil, or other 
conditions caused by actions of the Recipient or any of its predecessors (other than the United 
States or its agents) on the property. See 13 CFR § 302.19 (“Indemnification”). 

 
8. Prohibition on Use of Third Parties to Secure Award 

Unless otherwise specified in the application materials supporting this Award, the Recipient 
warrants that no person or selling agency has been employed or retained to solicit or secure this 
Award upon an agreement or understanding for a commission, percentage, brokerage, or 
contingent fee, excepting bona fide employees, or bona fide established commercial or selling 
agencies maintained by the Recipient for the purpose of securing business. For breach or 
violation of this warranty, EDA has the right to terminate this Award for material noncompliance, 
or at its discretion, to deduct from the Award amount, or otherwise recover, the full amount of 
such commission, percentage, brokerage, or contingent fee. 

 
9. Payment of Attorneys’ or Consultants’ Fees 

No Award funds may be used, directly or indirectly, to reimburse attorneys’ or consultants’ fees 
incurred in connection with obtaining an award under PWEDA, such as, for example, preparing 
an application for EDA assistance. However, ordinary and reasonable attorneys’ and consultants’ 
fees incurred for meeting Award requirements (e.g., conducting a title search or preparing plans 
and specifications) may be eligible Project costs and may be paid out of Award funds, provided 
such costs are otherwise eligible. See 13 CFR § 302.10 (“Attorneys’ and consultants’ fees, 
employment of expediters, and post-employment restriction”). 

 
10. Recipient’s Duty to Refrain from Employing Certain Government Employees 

a. Pursuant to section 606(2) of PWEDA (42 U.S.C. § 3216), for the two-year period beginning 
on the date EDA executes this Award, any Recipient that is a nonprofit organization, 
District Organization, or for-profit entity agrees that it will not employ, offer any office or 
employment to, or retain for professional services any person who: 

 
i. On the date EDA executes this Award or within the one-year period ending on that date, 

served as an officer, attorney, agent, or employee of the Department, and 
ii. Occupied a position or engaged in activities that the Assistant Secretary determines 



14  

involved discretion with respect to the funding of an Award. 
 

b. In addition to the types of Recipients noted in paragraph a. above, EDA may require another 
Eligible Applicant to execute an agreement to abide by the above-described post-employment 
restriction on a case-by-case basis—for example, when an institution of higher education 
implements activities under or related to the Award through a separate nonprofit organization 
or association. 

 
c. The two-year period and associated restrictions referenced above also will apply beginning on 

the date that EDA executes any cost amendment to this Award that provides additional funds 
to the Recipient. 
See also 13 CFR § 302.10 (“Attorneys’ and consultants’ fees, employment of expediters, and 
post-employment restriction”). 
 

11. Commencement of Construction 
a. Delayed construction starts. If significant construction (as determined by EDA) is not 

commenced within two years of the Award date or by the date estimated for start of 
construction in this Award (or the expiration of any extension granted in writing by EDA), 
whichever is later, this Award will be automatically suspended by a written notification 
issued by the Grants Officer and may be terminated if EDA determines, after consultation 
with the Recipient, that construction to completion cannot reasonably be expected to proceed 
promptly and expeditiously. 

 
b. Early construction starts. The Recipient must make a written request to EDA for early 

construction start permission (that is, after the date of Award, but before EDA gives formal 
approval for construction to commence). Costs incurred under a contract are only allowable 
after EDA determines that the award of the contract is in compliance with all terms and 
conditions of the Award. If construction commences prior to EDA’s determination, the 
Recipient proceeds at its own risk until EDA’s review and concurrence. See 13 CFR § 305.11 
(“Contract awards; early construction start”). 

 
12. Project Sign and Use of EDA Logo 

a. Project sign. The Recipient is responsible for constructing, erecting, and maintaining in good 
condition throughout the construction period a sign (or signs) in a conspicuous place at the 
Project site indicating that the Federal Government is participating in the Project. EDA will 
provide specifications for the sign and may require more than one sign if site conditions so 
warrant. If the EDA-recommended sign specifications conflict with State or local law, the 
Recipient may modify such recommended specifications so as to comply with State or local 
law. See 13 CFR § 305.12 (“Project sign”). 

 
b. Use of EDA logo. With EDA’s prior written permission, the Recipient may use the EDA logo 

to publicize the Award as well as to amplify the impact of the Award. In such cases, the EDA 
logo may be displayed on Award-related materials that discuss or advertise the purpose or 
use of the Project (e.g. websites, social media, fliers, pamphlets, brochures). To seek 
permission to use the EDA logo, the Recipient must contact the EDA Project Officer and 
provide a written description of how the Recipient proposes to use the EDA logo. In general, 
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the EDA logo may be used either alone or next to Recipient’s logo. The EDA logo may not 
be used to endorse a third party as interpreted at EDA’s sole discretion. The Recipient must 
not use the EDA logo in a negative or defamatory manner, and the Recipient must not use the 
U.S. Department of Commerce (DOC) logo. EDA may rescind such permission at any time. 

13. Efficient Administration of Project 
The Recipient agrees to properly and efficiently administer, operate, and maintain the Project for 
its estimated useful life, as required by section 504 of PWEDA (42 U.S.C. § 3194). If EDA 
determines at any time during the estimated useful life of the facility that the Project is not being 
properly and efficiently administered, operated, and maintained, EDA may terminate this Award 
(if it is still active) and/or may take appropriate enforcement action to protect the Federal Interest 
in the Project, including requiring the Recipient to repay the Federal Share. See 13 CFR 
§§ 302.12 (“Project administration, operation and maintenance”), 302.18 (“Post-approval 
requirements”), and 314.2 (“Federal Interest”) through 314.5 (“Federal Share”). 

 
14. Conflicts-of-Interest Rules 

a. An “Interested Party” is defined in 13 CFR § 300.3 (“Definitions”) as “any officer, employee, 
or member of the board of directors or other governing board of the Recipient, including any 
other parties that advise, approve, recommend, or otherwise participate in the business 
decisions of the Recipient, such as agents, advisors, consultants, attorneys, accountants, or 
shareholders.” An Interested Party includes the Interested Party’s Immediate Family and other 
persons directly connected to the Interested Party by law or through a business organization. 
“Immediate Family” is defined in 13 CFR § 300.3 as “a person’s spouse (or domestic partner 
or significant other), parents, grandparents, siblings, children and grandchildren, but does not 
include distant relatives, such as cousins, unless the distant relative lives in the same 
household as the person.” 

 
b. The Recipient must disclose in writing any potential conflicts of interest to EDA or the 

pass-through entity as soon as practicable after the identification of such potential conflict. In 
addition, the Recipient must maintain written standards of conduct to establish safeguards to 
prohibit an Interested Party from using its position for a purpose that constitutes or presents 
the appearance of personal or organizational conflicts-of-interest or of personal gain in the 
administration of an award. See 13 CFR § 302.17(a) and (b) (“Conflicts of interest”), 2 CFR 
§ 200.112 (“Conflict of interest”), as applicable, and assurances submitted as part of the 
Application, including assurances submitted through SAM.gov or via Form SF-424D 
(“Assurances – Construction Projects”). 

 
c. An Interested Party must not receive any direct or indirect financial or personal benefit in 

connection with this Award or its use for payment or reimbursement of costs by or to the 
Recipient. A conflict of interest generally exists when an Interested Party participates in a 
matter that has a direct and predictable effect on the Interested Party's personal or financial 
interests. A conflict also may exist where there is an appearance that an Interested Party's 
objectivity in performing his or her responsibilities under the Project is impaired. For 
example, an appearance of impairment of objectivity may result from an organizational 
conflict where, because of other activities or relationships with other persons or entities, an 
Interested Party is unable to render impartial assistance, services or advice to the Recipient, a 
participant in the Project or to the Federal government. Additionally, a conflict of interest 
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may result from non-financial gain to an Interested Party, such as benefit to reputation or 
prestige in a professional field. See 13 CFR § 302.17(a) and (b). 

 
d. Section F.01.c of the DOC Standard Terms and Conditions, which are incorporated as Part III 

of these EDA Construction STCs, specifies procurement-related conflicts of interest 
requirements. See also 2 CFR §§ 200.317-200.327 (“Procurement Standards”). 
 

15. Records-Keeping Requirements  
a. Records. The Recipient must maintain records that document compliance with the terms and 

conditions of this Award. At a minimum, the Recipient’s records must fully disclose: 
i. The amount and disposition of all EDA funding under the Award; 
ii. All Project expenditures and procurement actions; 
iii. The total cost of the Project that the Award funds; 
iv. Copies of all reports and disbursement requests submitted to EDA; 
v. The benefits/impacts of the Project, as reported through GPRA and other reports to EDA; 
vi. The amount and nature of the portion of Project costs provided by non-EDA sources; 
vii. Contractor compliance with applicable Federal requirements; and 
viii.Such other records as EDA requires the Recipient to maintain, including such records as 

will facilitate an effective audit. 
 

b. Records retention. In general, and in accordance with 2 CFR § 200.334 (“Retention 
requirements for records”), all records pertinent to this Award must be retained for a period of 
three years from the date of submission of the final Project expenditure report (the final 
Form SF-271 for disbursement). The only exceptions are the following: 

 
i. If any litigation, claim, or audit is started before the expiration of the three-year period, the 

records must be retained until all litigation, claims, or audit findings involving the records 
have been resolved and final actions taken. 

ii. When the Recipient is notified in writing by EDA, its cognizant agency for either audit or 
indirect costs, its oversight agency for audit, or the relevant pass-through entity to extend 
the retention period, it must retain the records as directed. 

iii. Records for real property and equipment acquired with Federal funds must be retained for 
three years after final disposition of the relevant real property or equipment. 

iv. When records are transferred to or maintained by EDA or pass-through entity, the 
three-year retention requirement is not applicable to the Recipient. 

v. Records for program income transactions after the period of performance. In some cases, 
Recipients must report program income after the period of performance. Where there is 
such a requirement, the retention period for the records pertaining to the earning of the 
program income starts from the end of the Recipient’s fiscal year in which the program 
income is earned. See also Part II, section A.7 “Program Income” of these 
EDA Construction STCs. 
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vi. Indirect cost rate proposals and cost allocation plans. This paragraph applies to the 
following types of documents and their supporting records: indirect cost rate 
computations or proposals, cost allocation plans, and any similar accounting 
computations of the rate at which a particular group of costs is chargeable (such as 
computer usage chargeback rates or composite fringe benefit rates). 
(1) If submitted for negotiation. If the proposal, plan, or other computation is required to 

be submitted to the Federal Government (or to the pass-through entity) to form the 
basis for negotiation of the rate, then the three-year retention period for its supporting 
records starts from the date of such submission. 

(2) If not submitted for negotiation. If the proposal, plan, or other computation is not 
required to be submitted to the Federal Government (or to the pass-through entity) for 
negotiation purposes, then the three-year retention period for the proposal, plan, or 
computation and its supporting records starts from the end of the fiscal year (or other 
accounting period) covered by the proposal, plan, or other computation. 

 
c. Monitoring and reporting obligations. The Recipient is responsible for monitoring any 

subrecipients and contractors to ensure their compliance with the records retention 
requirements. The Recipient must immediately notify the Project Officer if records are lost. 
See 2 CFR §§ 200.331 – 200.333 (“Subrecipient Monitoring and Management). 
 

16. Termination Actions 
a. In accordance with 2 CFR § 200.340 (“Termination”), this Award may be terminated in 

whole or in part as follows: 
 

i. Termination by EDA for the Recipient’s failure to comply with the terms and conditions 
of the Award. EDA may terminate this Award, in whole or in part, if the Recipient fails to 
comply with the Terms and Conditions of the Award, including but not limited to: 
(1) Any representation made by the Recipient to the Federal awarding agency in 

connection with the Application for Federal assistance is incorrect or incomplete 
in any material respect; 

(2) The Project has changed substantially, without EDA prior approval, so as to affect 
significantly the accomplishment of the Project as intended (including an 
unauthorized use of property as provided in 13 CFR § 314.4 (“Unauthorized use of 
property”);  

(3) The Recipient has violated commitments it made in its Application and supporting 
documents or has violated any of the Terms and Conditions of the Award;  

(4) The conflicts-of-interest rules at 13 CFR § 302.17 (“Conflicts of interest”) are 
violated; or  

(5) The Recipient fails to report immediately to EDA any change of authorized 
representative acting in lieu of or on behalf of the Recipient. 

See also section A.06 (Unsatisfactory Performance or Non-Compliance with Award 
Provisions) of the DOC Standard Terms and Conditions, which are incorporated in Part III 
of these EDA Construction STCs. 
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ii. Termination by EDA when the Award no longer effectuates program goals or agency 

priorities. To the greatest extent authorized by law, EDA may terminate this Award if it 
no longer effectuates program goals or agency priorities.  

 
iii. Termination by the Recipient. The Recipient may terminate this Award in whole or in 

part upon by sending the EDA Grants Officer written notification setting forth the reasons 
for such termination, the effective date, and, in the case of partial termination, the portion 
to be terminated. However, if EDA determines in the case of partial termination that the 
reduced or modified portion of the EDA Award will not accomplish the purposes for 
which the EDA Award was made, EDA may terminate the Award in its entirety.  

 
iv. Termination pursuant to Award termination provisions. EDA or the pass-through entity 

may terminate this Award pursuant to termination provisions included in the Award. Any 
Award-specific termination provision will be included as a specific award condition. 

 
v. Termination upon mutual agreement. EDA and the Recipient may mutually agree to 

terminate this Award in whole or in part. In such cases, EDA and the Recipient must agree 
upon the termination conditions, including the effective date and, in the case of partial 
termination, the portion to be terminated. 

 
b. If the Award is wholly or partially terminated, the Recipient remains responsible for 

compliance with the requirements in 2 CFR §§ 200.344 (“Closeout”) and 200.345 
(“Post-closeout adjustments and continuing responsibilities”). 
 

17. Project Closeout Procedures 
a. Project Closeout. As defined at 2 CFR § 200.1, Project Closeout means the process by which 

EDA determines that all applicable administrative actions and all required work of the Award 
have been completed and takes actions as described at 2 CFR § 200.344 (“Closeout”). In the 
context of an EDA construction award, Project Closeout generally begins with the 
Recipient’s acceptance of the Project from the contractor(s).  

 
b. Final disbursement. When Project construction and final inspection have been completed, or 

substantially completed as determined by EDA, and the Recipient has accepted the Project 
from the contractor(s), the Recipient can begin the Closeout process by submitting the 
following documentation to EDA: 
i. A request for final disbursement on an executed Form SF-271; 
ii. A written certification that all costs charged against this Award (Federal and non-Federal 

shares) are for eligible activities and represent allowable costs, for which there is 
documentation in the Recipient’s records; 

iii. An executed certificate of final acceptance signed by the Recipient and the Recipient’s 
architect/engineer; 

iv. The Recipient’s certification that its current audit (in accordance with subpart F of 2 CFR 
part 200), if applicable, has been submitted to the Federal Audit Clearinghouse; 
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v. The Recipient’s certification that its currently valid single or program-specific audit in 
accordance with subpart F of 2 CFR part 200 (“Audit Requirements”), if applicable, does 
not contain any material findings (if the Recipient’s currently valid audit does contain 
material findings, the Recipient must submit the applicable audit preferably via e-mail to 
the Project Officer, who will review with the Grants Officer); and 

vi. Other documentation as may be required by EDA. 
 

EDA will advise the Recipient of costs determined to be allowable and unallowable. If a 
balance of this Award is due to the Recipient, the balance will be paid by EDA. If the 
Recipient has received an amount in excess of the amount due the Recipient, the Recipient 
must refund the excess to EDA. The Recipient must contact the Project Officer for refund 
instructions. 

 
As noted above, if the Recipient’s most recent audit completed pursuant to subpart F of 
2 CFR part 200 contains material findings, the Recipient must submit the audit, preferably via 
e-mail, to the Project Officer, who will review with the Grants Officer before final 
disbursement. If e-mail is unavailable, the Recipient may submit a hardcopy version of the 
audit to the Project Officer. 

 
c. Final reporting deadline. The Recipient must submit, no later than 120 calendar days after 

the end date of the period of performance, all financial, performance, and other reports as 
required by the Terms and Conditions of this Award. The Grants Officer may extend the 
120 calendar day submission period upon a written request from the Recipient. 

 
d. Deadline to liquidate obligations. Unless EDA authorizes an extension, the Recipient must 

liquidate all financial obligations incurred under this Award no later than 120 calendar days 
after the end date of the period of performance. 

 
e. Post-Closeout requirements. As noted above in section B.12 “Efficient Administration of 

Project” of these EDA Construction STCs, after construction is completed and the Project is 
closed out financially, the Recipient has an ongoing responsibility to properly administer, 
operate, and maintain the Project for its estimated useful life (as determined by EDA) in 
accordance with Award purposes. See 13 CFR § 302.12 (“Project administration, operation 
and maintenance”). The Recipient must comply with all Award requirements and maintain 
records to document such compliance, which must be made available for inspection by EDA 
or other Government officials as required. 

 
In addition, in accordance with 2 CFR § 200.345 “Post-closeout adjustments and continuing 
responsibilities,” the Closeout of this Award does not affect any of the following: 
i. The right of EDA to disallow costs and recover funds on the basis of a later audit or 

other Project review; 
ii. The Recipient’s obligation to return any funds due as a result of later corrections or 

other transactions; 
iii. Audit requirements per subpart F of 2 CFR part 200; and 
iv. Requirements for property management and disposition, records retention, and 
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performance measurement reports. See subpart D of 2 CFR part 200 (“Post 
Federal Award Requirements”), as applicable. 

 
f. GPRA reporting. As required under GPRA and in accordance with a schedule that will be 

provided by EDA, the Recipient must submit additional Performance Measurement Reports, 
generally three, six, and nine years after the date of the Award to accurately and completely 
report the impacts of the Project, especially in terms of job creation and private investment 
leveraging. 

 
18. Freedom of Information Act 

EDA is responsible for meeting its Freedom of Information Act (“FOIA”) (5 U.S.C. § 552) 
responsibilities for its records. DOC regulations at 15 CFR part 4 set forth the requirements and 
procedures that EDA must follow in order to make the requested material, information, and 
records publicly available. Unless prohibited by law and to the extent required under the FOIA, 
contents of Applications and other information submitted by applicants and Recipients may be 
released in response to a FOIA request. The Recipient should be aware that EDA may make 
certain Application and other submitted information publicly available. Accordingly, as set forth 
in 15 CFR § 4.9 (“Confidential commercial information”), the Recipient should identify in its 
Application any “business information” it believes to be protected from disclosure pursuant to 
5 U.S.C. § 552(b)(4). 

 
C. Additional Requirements Related to Construction Projects  

The Recipient and any subrecipients, must, in addition to other statutory and regulatory requirements 
detailed in these EDA Construction STCs and the assurances made to EDA in connection with the 
Award, comply and require each of its contractors and subcontractors employed in the completion of 
the Project to comply with all applicable Federal, State, territorial, and local laws, and in particular, 
the following Federal laws (and the regulations issued thereunder), executive orders, OMB circulars, 
OMB Uniform Guidance, and local law requirements.  
 
1. The Davis-Bacon Act, as amended (40 U.S.C. §§ 3141–3144, 3146, 3147; 

42 U.S.C. § 3212), which requires minimum wages for mechanics and laborers employed on 
Federal Government public works projects to be based on the wages that the Secretary of 
Labor determines to be prevailing for the corresponding classes of laborers and mechanics 
employed on projects of a character similar to the contract work in the civil subdivision of the 
State in which the Project is to be performed, or in the District of Columbia if the Project is to 
be performed there.  

 
2. The Contract Work Hours and Safety Standards Act, as amended (40 U.S.C. 

§§ 3701-3708), which provides work hour standards for every laborer and mechanic employed 
by any contractor or subcontractor in the performance of a Federal public works project.  

 
3. The National Historic Preservation Act of 1966, as amended (54 U.S.C. § 300101 et seq.), 

and the Advisory Council on Historic Preservation Guidelines (36 CFR part 800), which 
require stewardship of historic properties in projects involving Federal funds.  

 
4. Preservation of Historical and Archeological Data (54 U.S.C. § 312502), which requires 

appropriate surveys and preservation efforts if a Federally licensed project may cause 
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irreparable loss or destruction of significant scientific, prehistorical, historical, or 
archeological data.  

 
5. The Architectural Barriers Act of 1968, as amended (42 U.S.C. § 4151 et seq.), and the 

regulations issued thereunder, which prescribe standards for the design and construction of any 
building or facility intended to be accessible to the public or that may house handicapped 
employees.  

 
6. The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 

as amended (42 U.S.C. § 4601 et seq.), and implementing regulations issued at 49 CFR 
part 24 (“Uniform Relocation Assistance and Real Property Acquisition for Federal and 
Federally Assisted Programs”), which establish uniform policies for the fair and equitable 
treatment of persons, businesses, or farm operations affected by the acquisition, rehabilitation, 
or demolition of real property acquired for a project financed wholly or in part with Federal 
financial assistance.  

 
7. The Energy Conservation and Production Act (42 U.S.C. § 6834 et seq.), which establishes 

energy efficiency performance standards for the construction of new residential and 
commercial structures undertaken with Federal financial assistance.  

 
8. Executive Order 13717, “Seismic Safety of Federal and Federally Assisted or Regulated 

New Building Construction”, which requires that new buildings constructed with Federal 
assistance comply with the earthquake-resistant design provisions of the 2015 editions of the 
International Building Code (IBC) or the International Residential Code (IRC), nationally 
recognized building codes promulgated by the International Code Council (ICC), or 
equivalent codes, consistent with the provisions of and to the extent required by 40 U.S.C. 
§ 3312.   

 
9. Compliance with Local Construction Requirements. The Recipient will comply with 

current local building codes, standards, and other requirements applicable to the Project. 
 

D. Non-Discrimination Requirements 
No person in the United States shall, on the ground of race, color, national origin, handicap, age, 
religion, or sex, be excluded from participation in, be denied the benefits of, or be subject to 
discrimination under any program or activity receiving Federal financial assistance. In addition to the 
non-discrimination requirements set forth in section G.02 “Non-Discrimination Requirements” of 
the DOC Standard Terms and Conditions, which are incorporated in Part III of these Construction 
STCs, the Recipient agrees to comply with Pub. L. No. 92-65, 42 U.S.C. § 3123, which proscribes 
discrimination on the basis of sex in assistance provided under PWEDA. 
 

E. Audits 
1. General   

a. Recipients must comply with the audit requirements set out as subpart F to 2 CFR part 200 
(“Audit Requirements”). Generally, if the Recipient expends $750,000 or more in Federal 
awards during the Recipient’s fiscal year, the Recipient must have a single or 
program-specific audit conducted for that fiscal year. The cost of preparing the audit may be 
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included in the Project budget. 
 
b. For program specific audits, EDA’s Public Works and Economic Adjustment Assistance 

programs generally have specific audit guidelines that will be incorporated into the Award 
and may be found in the annual Compliance Supplement, which is Appendix XI to 2 CFR 
part 200 and available on OMB’s website. When DOC does not have a program-specific 
audit guide available for the program, the auditor will follow the requirements for a 
program-specific audit as described in 2 CFR § 200.507 (“Program-specific audits”).  

 
2. Requirement to Submit a Copy of the Audit to EDA 

If the Recipient’s current audit required under subpart F of 2 CFR part 200 
(“Audit Requirements”) contains material findings, the Recipient must submit a copy of the 
audit to the Project Officer, who will review it with the Grants Officer. See also Part II, 
section B.16 “Project Closeout Procedures” of these EDA Construction STCs. 
 

See section D “Audits” of the DOC Standard Terms and Conditions, which are incorporated in 
Part III of these EDA Construction STCs, for additional information related to audit requirements. 
 

F. Tribal Employment Rights Ordinances 
As set out in 31 U.S.C. § 1352, special provisions are applicable to Indian Tribes, Tribal 
organizations, and other Indian organizations eligible to receive Federal contracts, grants, loans, or 
cooperative agreements. In accordance with DOC policy, EDA recognizes Tribal Employment Rights 
Ordinances (“TEROs”), which may provide for preferences in contracting and employment, in 
connection with its financial assistance awards. Federal awards granted to American Indian and 
Alaska Native Tribal governments generally may provide for preference to qualified Indians in all 
aspects of employment, contracting, and other business activities, as well as the payment of a TERO 
fee. The payment of the TERO fee, which supports the Tribal employment rights office to administer 
the preferences, should generally be allowable as an expense that is “necessary and reasonable for 
the performance of the Federal award,” as provided under 2 CFR § 200.403 (“Factors affecting 
allowability of costs”). 

 
G. EDA Contracting Provisions for Construction Projects 

The Recipient must use the “EDA Contracting Provisions for Construction Projects” as guidance in 
developing all construction contracts. The “EDA Contracting Provisions for Construction Projects” 
lists applicable EDA and other Federal requirements for construction contracts. 

 
H. Property 

1. Standards 
With respect to any property acquired or improved in whole or in part with Award funds, the 
Recipient must comply with the Property Standards set forth at 2 CFR §§ 200.310 (“Insurance 
coverage”) through 200.316 (“Property trust relationship”), and EDA’s regulations at 
13 CFR part 314. Property acquired or improved in whole or in part by the Recipient under this 
Award may consist of real property; personal property, including equipment and supplies; and 
intangible property, such as money, notes, contractual rights, and security interests. Any property 
reports required under 2 CFR §§ 200.310 through 200.316, such as periodic inventories and requests 
for disposition instructions, must be submitted to the Grants Officer through the Project Officer on 
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Form SF-428 and/or SF-429, as applicable. See also section A.01.d “Real Property, Tangible 
Property and Intangible Property Reports and Requests for Dispositions” of the DOC Standard 
Terms and Conditions, which are incorporated in Part III of these EDA Construction STCs. 

2. Title 

a. Title to equipment, supplies, and intangible property acquired in whole or in part under this 
Award generally vests upon acquisition in the Recipient. The use, management and 
disposition of equipment, supplies, and intangible property acquired in whole or in part under 
this Award must be in accordance with 2 CFR §§ 200.313 (“Equipment”), 200.314 
(“Supplies”), and 200.315 (“Intangible property”), as applicable, and EDA regulations at 
13 CFR part 314. See also section C.03 “Intellectual Property Rights” of the DOC Standard 
Terms and Conditions, which are incorporated in Part III of these EDA Construction STCs. 

b. Title to real property acquired in whole or in part under this Award generally vests upon 
acquisition in the Recipient, subject to the condition that the Recipient uses the real property 
for the authorized purpose of the Project. See 2 CFR § 200.311 (“Real property”) and EDA 
regulations at 13 CFR part 314. 

3. EDA’s Interest in Award Property 
a. General - evidence of title. As stated in Part I, section E, of these EDA Construction STCs 

“Recipient as Trustee”, real property, equipment, and intangible property acquired or 
improved under this Award must be held in trust by the Recipient as trustee for the public 
purposes of an Award. This trust relationship exists throughout the duration of the property’s 
estimated useful life, as determined by EDA, during which time EDA retains an undivided, 
equitable reversionary interest in the property (“Federal Interest”). See 13 CFR § 314.2. 

 
 Before advertising for construction bids or at such other time as EDA requires, the Recipient 

must furnish evidence, satisfactory in form and substance to EDA, that title to real property 
required for the Project (other than property of the United States and as provided in 13 CFR 
§ 314.7(c) (“Title”)) is vested in the Recipient and that such easements, rights-of-way, State or 
local government occupancy or use permits, long-term leases, or other property interests or 
access rights required for the Project have been or will be obtained by the Recipient within an 
acceptable time, as determined by EDA. All liens, mortgages, other encumbrances, 
reservations, reversionary interests, or other restrictions on title or the Recipient’s interest in 
the property must be disclosed to EDA. See 13 CFR § 314.7 (“Title”). With limited 
exceptions set forth at 13 CFR §§ 314.6(a) and (b) (“Encumbrances”) or as otherwise 
authorized by EDA, Recipient-owned property acquired or improved in whole or in part with 
Award funds must not be used to secure a mortgage or deed of trust or in any way otherwise 
encumbered. See 13 CFR § 314.6. 

 
b. Recording EDA’s Interest in Real Property. 

i. For all Projects involving the acquisition, construction, or improvement of a building, 
infrastructure, or other real property, as determined by EDA, the Recipient must execute 
and furnish to EDA, prior to initial Award disbursement or at such other time as EDA 
requires, a lien, covenant, or other statement, satisfactory to EDA in form and substance, 
of EDA’s interest in the property acquired or improved in whole or in part with the funds 
made available under this Award. EDA may permit such statement to be recorded after 
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initial Award disbursement in the event that grant funds are being used to acquire such 
property or for authorized costs, such as design and engineering services. The statement 
must specify the estimated useful life of the Project and must include the disposition, 
encumbrance, and the Federal Share compensation requirements, as well as any other 
requirements specified by EDA in its reasonable discretion. See 13 CFR §§ 314.1 
(“Definitions”) and 314.8(a) (“Recorded statement for real property”). See also 2 CFR 
§ 200.316 (“Property trust relationship”). 

ii. This lien, covenant, or other statement of the Federal interest must be perfected and placed 
of record in the real property records of the jurisdiction in which the property is located, 
all in accordance with applicable law. EDA may require an opinion of counsel for the 
Recipient to substantiate that the document was validly executed and properly recorded. 
See 13 CFR § 314.8(b). 

iii. Facilities in which the EDA assistance is only a small part of a larger project, as 
determined by EDA, may be exempted from the requirements listed in paragraphs H.3.b.i 
and ii above. See 13 CFR § 314.8(c). 

iv. In extraordinary circumstances and at EDA’s discretion, EDA may choose to accept 
another instrument to protect EDA’s interest in the Project property, such as an escrow 
agreement or letter of credit, provided that EDA determines such instrument is adequate 
and a recorded statement in accord with section H.3.b.i above is not reasonably available. 
The terms and provisions of the relevant instrument must be satisfactory to EDA. The 
costs and fees for escrow services or letters of credit must be paid by the Recipient. 
See 13 CFR § 314.8(d). 

 
c. Recording EDA’s Interest in Personal Property. For all Projects involving the acquisition or 

improvement of significant items of equipment or other tangible personal property, including 
but not limited to watercraft, motor vehicles, machinery, equipment, removable fixtures, or 
structural components of buildings, the Recipient must execute a security interest, covenant, or 
other statement of EDA’s reversionary interest in the personal property acceptable in form and 
substance to EDA, which statement must be perfected and placed of record in accordance with 
applicable law (usually accomplished by filing a Uniform Commercial Code Financing 
Statement (Form UCC-1), as provided by State law), with continuances re-filed as 
appropriate. EDA may require an opinion of counsel for the Recipient to substantiate that the 
Form UCC-1 or other filing was validly executed and properly recorded. See 13 CFR § 314.9 
(“Recorded statement for Project personal property”). 

 
d. EDA’s Interest and the estimated useful life. The Recipient acknowledges that EDA retains 

an undivided equitable reversionary interest in property acquired or improved in whole or in 
part with grant funds made available through this Award throughout the estimated useful life 
(as determined by EDA) of the Project, except in applicable instances set forth at 13 CFR 
§ 314.7(c) (“Title”). See 13 CFR § 314.2(a) (“Federal interest”). 

 
e. Unauthorized Use of Award Property. The Recipient agrees that if any interest in property 

acquired or improved in whole or in part with Award funds is disposed of, encumbered, or 
alienated in any manner, or no longer used for the authorized purposes of the Award during 
the Project’s estimated useful life without EDA’s written approval, EDA will be entitled to 
recover the Federal Share, as defined at 13 CFR § 314.5 (“Federal share”). Examples of 
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alienation of Award property include sale or other conveyance of the Recipient’s interest, 
leasing or mortgaging the property, or granting an option for any of the foregoing. 

 
If, during the Project’s estimated useful life, the property is no longer needed for the purposes 
of the Award, as determined by EDA, EDA may permit its use for other acceptable purposes 
consistent with those authorized by PWEDA and 13 CFR Chapter III. See 13 CFR § 314.3(b) 
(“Authorized use of property”) or may direct the Recipient to sell the property and remit the 
Federal Share of the sales proceeds to EDA. See 2 C.F.R. §§ 200.311, 200.313. 

 
f. Calculating the Federal Share. For purposes of any lien or security interest, the amount of the 

Federal Share is the portion of the current fair market value of any property (after deducting 
any actual and reasonable selling and repair expenses incurred to put the property into 
marketable condition) attributable to EDA’s participation in the Project. See 13 CFR § 314.5 
(“Federal share”). 
 

4. Insurance and Bonding 
a. Insurance. The Recipient must, at a minimum, provide the equivalent insurance coverage for 

real property and equipment acquired or improved with Federal funds as provided for 
property owned by the Recipient. Federally owned property need not be otherwise insured 
unless required by the Terms and Conditions of the Award. See 2 CFR § 200.310 
(“Insurance coverage”). 

 
b. Bonding. If the Award exceeds the simplified acquisition threshold as defined at 2 CFR 

§ 200.1, EDA may accept the Recipient’s or subrecipient’s bonding policy and requirements 
if EDA or the pass-through entity determines that the Federal Interest is adequately protected. 
If not, the following minimum requirements will apply: 

 
i. A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid 

guarantee” must consist of a firm commitment such as a bid bond, certified check, or 
other negotiable instrument accompanying a bid as assurance that the bidder will, upon 
acceptance of the bid, execute such contractual documents as may be required within the 
time specified. 

ii. A performance bond on the part of the contractor for 100 percent of the contract price. A 
“performance bond” is one executed in connection with a contract to secure fulfillment of 
all the contractor’s obligations under such contract. 

iii. A payment bond on the part of the contractor for 100 percent of the contract price. A 
“payment bond” is one executed in connection with a contract to ensure payment as 
required by law of all persons supplying labor and material in the execution of the work 
provided for in the contract. See 2 CFR § 200.326 (“Bonding requirements”). 

 
5. Leasing Restrictions. 

Leasing or renting of facilities or property is prohibited unless specifically authorized by EDA. 
The Recipient agrees that any leasing or renting of any facilities or property involved in this 
Project will be subject to the following: 
 
a. That said lease arrangement is consistent with the authorized general and special purpose of 
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the Award; 
b. That said lease arrangement is for adequate consideration; 
c. That said lease arrangement is consistent with applicable EDA requirements concerning but 

not limited to nondiscrimination and environmental compliance; and 
d. That all revenue derived from said leasing arrangement shall be subject to Part II, section A.7 

“Program Income” of these EDA Construction STCs.  
 

6. Eminent Domain 
The Recipient will use funds solely for the authorized purpose of the Project. Pursuant to 
Executive Order 13406, “Protecting the Property Rights of the American People,” the Recipient 
agrees: 
a. Not to exercise any power of eminent domain available to the Recipient (including the 

commencement of eminent domain proceedings) for use in connection with the Project for 
the purpose of advancing the economic interests of private parties; and 

b. Not to accept title to land, easements, or other interests in land acquired by the exercise of 
any power of eminent domain for use in connection with the Project for such purposes. 
The Recipient agrees that any use of the power of eminent domain to acquire land, easements, 
or interests in land, whether by the Recipient or any other entity that has the power of eminent 
domain, in connection with the Project without the prior written consent of EDA is an 
unauthorized use of the Project. If the Recipient puts the Project to an unauthorized use, the 
Recipient must compensate EDA for the Federal Share in accordance with 13 CFR §§ 314.4 
(“Unauthorized use of property”) and 314.5 (“Federal share”), as the same may be amended 
from time to time. 

 
7. Disposal of Real Property 

a. During the estimated useful life of the Project, if EDA and the Recipient determine that 
property acquired or improved in whole or in part with Award funds is no longer needed for 
the original purposes of this Award, EDA may, in its discretion, approve use of the property 
in other Federal grant programs or in programs that have purposes consistent with those 
authorized by PWEDA and 13 CFR chapter III. See 13 CFR § 314.3(b) (“Authorized use of 
property”). 

 
b. When property is not authorized for other uses as provided in section H.7.a above, EDA will 

provide disposition instructions to the Recipient, which may include directing the Recipient to 
sell the property and remit the Federal Share of the sales proceeds to EDA. 

 
8. Reporting on Property.  

a. Real Property status reports and requests for disposition. In accordance with 2 CFR 
§ 200.330 “Reporting on real property”, the Recipient must submit reports using 
Form SF-429 (Real Property Status Report), including appropriate attachments, at least 
annually on the status of real property in which EDA retains an interest, which generally 
includes real property acquired or improved under the award, unless such interest extends 
15 years or longer. If EDA’s interest is for a period of 15 years or longer, unless otherwise 
specified in a specific award condition, the Recipient must submit an annual report for the 
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first three years of the award and thereafter submit a real property status report every 
five years. If the Recipient wishes to dispose of real property acquired or improved under an 
EDA award, the Recipient must request disposition instructions, including the submission of 
Form SF-429, with appropriate attachments, from the Grants Officer in accordance with 
2 CFR 200.311(c).  

b. Tangible Personal Property status reports and requests for dispositions. The Recipient must 
submit periodic reports as specified in the terms of the Award using Form SF-428 (Tangible 
Personal Property Report), including appropriate attachments thereto, concerning tangible 
personal property that is Federally owned or tangible personal property in which EDA retains 
an interest. In addition, if the Recipient wishes to dispose of tangible personal property 
acquired or improved under an EDA award, the Recipient must request disposition 
instructions, including the submission of Form SF-428, with appropriate attachments, from 
the Grants Officer in accordance with 2 CFR 200.313(e). 
See also section A.01.d of the DOC Standard Terms and Conditions, which are incorporated 
in Part III of these EDA Construction STCs.  
 

I. Environmental Requirements 
1. General. In addition to the environmental statutes, executive orders, and requirements set forth 

in section G.04 of the DOC Standard Terms and Conditions “Environmental Requirements,” 
which are incorporated in Part III of these EDA Construction STCs, the Recipient must comply 
with the following: 
 
a. Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 

§§ 4371-4375). Federally supported public works facilities and activities that affect the 
environment must be implemented in compliance with policies established under existing law. 

 
b. The Lead-Based Paint Poisoning Prevention Act (42 U.S.C. § 4821 et seq.). Use of 

lead-based paint in residential structures improved with Federal assistance is prohibited. 
 
c. The Farmland Protection Policy Act (7 U.S.C. §§ 4201–4209). Projects are subject to 

review under this Act if they may irreversibly directly or indirectly convert farmland, 
including forest land, pastureland, cropland, or other land, to nonagricultural use. 

 
d. The Noise Control Act of 1972 (42 U.S.C. § 4901 et seq.). Federally supported facilities and 

activities must comply with Federal, State, interstate, and local requirements respecting 
control and abatement of environmental noise to the same extent that any person is subject to 
such requirements. 

 
e. The Native American Graves Protection and Repatriation Act (25 U.S.C. § 3001 et seq.). 

This Act provides a process for returning certain Native American cultural items to lineal 
descendants, culturally affiliated Indian tribes, and Native Hawaiian organizations. 

 
2. Compliance with Other Applicable Environmental Requirements  

The Recipient agrees to promptly notify the Grants Officer in writing of any environmental 
requirement or restriction, regulatory or otherwise, with which it must comply. Before Project 
Closeout and final disbursement of Award funds, the Recipient further agrees to provide evidence 
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satisfactory to the Grants Officer that any required environmental remediation has been 
completed: (1) in compliance with all applicable Federal, State and local regulations; and (2) in 
accordance with any legally enforceable restrictions related to environmental restriction on the 
property such as environmental easements, deed restrictions, no further action determinations, or 
voluntary cleanup certifications. Compliance with said laws or restrictions must be included in 
any contract documents for Project construction. The Recipient must certify compliance before 
final disbursement of grant funds. 
 

J. American-Made Equipment and Products 
Recipients are hereby notified that they are encouraged, to the greatest extent practicable, to purchase 
American-made equipment and products with funding provided under this Award. 
 
See also section G.05.a (Buy-American Preferences) of the DOC Standard Terms and Conditions, 
which are incorporated in Part III of these EDA Construction STCs. 
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PART III: 
DEPARTMENT OF COMMERCE  

STANDARD TERMS & CONDITIONS 
 

The DOC Standard Terms and Conditions dated November 12, 2020, which can be found at 
https://www.commerce.gov/oam/policy/financial-assistance-policy, are incorporated by reference 
herein as Part III of these Construction STCs. 
 
In the event of a conflict between Parts I or II of these Construction STCs and Part III, which 
incorporates the DOC Standard Terms and Conditions, Parts I and II will control.  
 

https://www.commerce.gov/oam/policy/financial-assistance-policy
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